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SOME LEGAL ASPECTS OF RAILROAD 
RATE-MAKING BY CONGRESS. 



BY EIOHABD OLNEY. 



The real proposition now before the country cannot be mis- 
taken, however indirectly stated or ingeniously disguised. It is 
■^hat Congress create a Commission which shall prescribe the 
rates of charge of common carriers engaged in the transportation 
of persons and freight between States, or between a State and 
a foreign country. Congress gets whatever authority it has over 
the subject-matter under its power " to regulate commerce with 
foreign nations and among the several States," and it is settled 
that commerce includes transportation. 

The pertinent legal inquiries, therefore, are, first. Does the 
commerce clause of the Constitution authorize Congress to pre- 
scribe the charges of carriers engaged in the business of trans- 
portation with foreign nations and among the several States; 
second, If it does, may Congress delegate the power to a Com- 
mission; and, third. If it does, is the power qualified, and how, 
by the constitutional prohibition upon any preference to the 
ports of one State over those of another ? 

These questions may be conveniently considered in the re- 
verse order of their statement. 
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I. 

The port-preference clause of the Constitution is, of course, 
a limitation of the power of Congress to regulate the national 
commerce. That regulatiye power is not to be exercised so a« to 
give an advantage or preference to a port or ports in one State 
oyer the port or porta of another State. The manifest purpose 
is that, so far as the porta of the several States are concerned, 
national commerce shall be free to flow in its natural channels, 
and shall not be diverted from one port to another by any inter- 
ference on the part of the National Government. 

The great trunk lines of the country, engaged in national 
transportation between the interior and the sea-board, now carry 
on the business largely on what is known as the difEerential 
system. That system puts the ports on a common footing — 
puts a naturally inferior port on the same plane as a port nat- 
urally superior, by permitting the carrier that serves the former 
to charge lower rates. This equalization of the commercial 
qualities of porta, diverse in natural advantages, is competent 
for the railroads, since the property they own is private property 
and is practically under private control. But the same equaliza- 
tion is not within the power of the political entity known as the 
United States, since its powers are strictly limited by the 
national Constitution. Even if the commerce clause enables it 
to prescribe the rates of national transportation, yet it must do 
so subject to the express limitation of that power against the 
preference of one port over another — a limitation which may 
be as surely overstepped by governmental rate discriminations 
as by any other method. 

The published opinion of the Attorney-General on this point 
impliedly admits tiie possibility of a regulation of land trans- 
portation which would be in conflict with the port-preference 
clause of the Constitution. He contends, however, that differ- 
entia rate-making by the National Government on the lines 
now practised by the principal railroads of the country is not 
obnoxious to that clause because its operation upon ports is 
purely incidental and indirect It is believed that that conten- 
tion will not bear examination. 

(1) The equalization of the advantages of different ports, 
BO far from being an incidental and indirect result of differ- 
ential rates, is an immediate, direct and intended result. 
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(3) It would be none the less immediate, direct and intentional 
if it were one of several results contemplated; if, in addition 
to such equalization for the benefit of a port or ports, the pur- 
pose were to also promote the interests of both the interior pro- 
ducer and the carrier. 

(3) The facts are, however — ^facts of such notoriety as to need 
no proof — ^that differentials between railroad lines running from 
the interior to the sea-board are, as a rule, made and justiiied 
primarily and principally in the interest of ports. 

(4) The interest of the producer in the interior is that the 
products designed for export shall reach the best port by the 
shortest and cheapest route. An arrangement putting the nat- 
urally inferior port on a par with the best port and a naturally 
inferior route on a par with the best route is prejudicial to the 
producer. 

(5) That differentials which favor a port may also favor 
the carrier concerned is, of course, unquestioned. But the point 
is — which is to be deemed their chief object and their true 
justification, the benefit to the carrier or the benefit to the port? 

(6) From the point of view of the law and of public policy 
the answer to this question seems to be plain. Eailroads are 
essentially private property with whose management by private 
persons Government interferes only in the public interest. Dif- 
ferentials are devices which mitigate the stress of competition 
between carriers. But competition is the general public policy 
of the country, and when that policy is permitted to be modified, 
the modification is not made on behalf of the carriers with 
whose business success or failure as private persons or corpora- 
tions Government is no more concerned than with the business 
success or failure of private persons generally. The modification 
is made solely on behalf of the public — of the public generally 
or of a local community whose affairs have a public significance 
and importance. 

(7) It follows that the differentials common between railroad 
lines serving ports of dissimilar commercial advantages must 
be deemed to have equalization of ports as the primary object 
and advantage to carriers as something altogether secondary. 
Benefit to the inferior port is the principal thing, advantage 
to the carrier to that port the incident. 

(8) It follows further that a necessary consequence of Con- 
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gressional railroad rate-making must be the abandonment of 
the present system of port differentials, a system to which many 
ports and existing railroad lines are indebted for the business 
and prosperity they are now enjoying. 

(9) In the matter of the " Differential Bates to and from 
North Atlantic Ports," recently heard by the Interstate Commerce 
Commissioners as arbitrators, the majority considered themselves 
at liberty to determine, "not whether these differentials are 
lawful merely, but whether on the whole, considering the in- 
terests of all parties, they are fair " — and made a report accord- 
ingly- 

One of the Commissioners, Mr. Clements, dissented from the 
report on grounds which are indicated by the following extracts 
from his written opinion and which seem to show that in his 
judgment differentials in freight rates on export traffic moving 
through different ports between competing railroads leading 
thereto are illegal: 

" There is a manifest and radical difference between a matter of 
discrimination like that by a carrier between places on its line, and 
which is clearly covered by the provisions of the third section of the 
Act to regulate commerce and the fixing of differentials in rates to or 
through the various ports and over independent and competing rail- 
roads. In the latter case the law has undertaken to leave the free 
play of competition to adjust rates, subject only to the requirements 
made of each carrier that its rates shall be reasonable and just and 
shall not unduly discriminate between commodities or between persons 
and localities reached or served by it and that duly established and 
published rates be observed. . . . While the situation justified the in- 
quiry, the facts disclosed do not, in my judgment, justify the con- 
clusions reached for the reason that I believe they do violence to the 
great principle of competition which the Congress and the Supreme 
Court have so jealously and consistently nourished as one of the funda- 
mental rights of the public. In declaring a;s between competing lines 
and competing ports what differentials shall govern, assuming that they 
Avill govern, we hamper competition, and by this regulation of distribu- 
tion effect in reality a division of territory, a division of traffic and a 
division of earnings, which in substance and effect tend to defeat not 
only the purposes of the Anti-Trust Act against the restraint of trade, 
but the pooling provision of the Interstate Commerce Act, with the 
enforcement of which the Commission is charged. . . . The unmolested 
freedom of competition by lawful methods, permitting the free course 
of traffic is more likely to give to each community and carrier the fair 
and just rewards of its enterprise and public spirit and just rates to the 
public than any devised plan of fixing differentials between competing 
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carriers to compose conflicting interests by apportionment of the traffic 
and which in the nature of the case must be more or less arbitrary. It 
is at least safe to keep within both the spirit and letter of the law." 

II. 

Even if Congress may itself dictate rates of national trans- 
portation, is it competent for Congress to delegate that power 
to a Commission? 

The precise question may fairly be deemed an open one so 
far as the Supreme Court of the United States is concerned, and 
it is believed that, on the principles asserted by that Court in 
dealing with other subjects-matter, if Congress is authorized 
to prescribe such rates, it must do so itself by positive and ex- 
plicit enactment. 

First. There are dicta by judges in various cases decided 
by the Supreme Court, to the effect that Congress may regulate 
rates of national transportation either directly or by a Com- 
mission. In other cases, the point has been taken for granted. 
But an examination of the cases shows that whether author- 
izing a Commission to fix rates is or is not a delegation of 
legislative power which Congress is incompetent to make has 
never been the ground of decision in any case, and presents an 
issue which has never been thoroughly discussed either at the 
bar or by the Court. 

Second. The nearest approach to such discussion by the 
Court is to be found in Chicago, etc., Ey. Co. vs. Minnesota 
(134 U. S., 418), in the dissenting opinion of Mr. Justice Bradley. 
While Mr. Justice Blatchford, speaking for a majority of the 
Court, may be thought to impliedly affirm the right of Congress 
to make rates through a Commission, and Mr. Justice Miller, in 
a concurring opinion, affirms such right. Judge Bradley argues 
in its favor. If the legislature had fixed the rates, he says: 

" It would have done it through the aid of committees appointed 
to investigate the subject, to acquire information, to cite parties, to 
get all the facts before them, and finally to decide and report. . . . And 
if the legislature itself could do this, acting by its committees, and pro- 
ceeding according to the usual forms adopted by such bodies, I can see 
no good reason why it might not delegate the duty to a Board of 
Commissioners." 

But it is difficult, if not quite impossible, to follow the learned 
judge's reasoning. A legislative committee, by and of itself. 
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enacts nothing — it reports to the body of which it is a part, 
and its conclusions, if they are adopted and become laws, are 
such because they are the conclusions of the legislature. If 
Judge Bradley is to be regarded as having in mind a Commission 
which should report to the legislature and whose recommenda- 
tions would have the force of law only if approved and adopted 
by the legislature, his reasoning is appropriate and weighty. 
As applied to a Commission determining rates of itself and with- 
out any reference to the legislature, it has no bearing on the 
real point at issue. 

Third. If to prescribe rates for railroads engaged in national 
commerce is a legislative function, the power is one to be ex- 
ercised by Congress directly and cannot be delegated to a Com- 
mission. On this point the indeterminate and confusing attitude 
of the United States Supreme Court is well illustrated by the 
opinion given in Interstate Commerce Commission vs. Railway 
Company (167 U. S., 479), the case in which it is expressly and 
finally adjudicated that the Interstate Commerce Commission 
is without power to fix rates. On page 494, the Court says: 

" Congress might itself pTescril>e rates ; or it taight commit to some 
subordinate tribunal this duty; or it might leave with the companies 
the right to fix rates, etc." 

But, on page 505, the Court says: 

" The power to prescribe a tariff of rates for carriage by a common 
carrier is a legislative and not an adminiairative or judicial function, 
and, haying respect to the large amount of property invested in rail- 
roads, the various companies engaged therein, the th»usands of miles 
of road, and the millions of tons of freight carried, the varying and 
diverse conditions attaching to sJich carriage, is a power of supreme 
delicacy and importance." 

Again, on page 511, the Court says: 

" Our conclusion then is that Congress has not conferred upon the 
Commission the legislative power of prescribing rates either maximum 
or minimum or absolute." 

Fourth. But, as already stated, if to prescribe rates is a 
legislative fimction, the fimction cannot be delegated. The 
principle has often been affirmed by the Supreme Court (rf the 
United States, and in Field vs. Clark (143 U. S., 649) there 
is a clear statement of the rule which determines whether or 
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not a delegation of legislative power has been attempted. There 
the President was authorized to suspend the free introduction 
into this country of certain products of other countries when 
satisfied that the producing foreign country was imposing duties 
upon United States products in his judgment reciprocally un- 
equal or unreasonable. Two of the Justices held this legisla- 
tion unconstitutional as transferring legislatire power to the 
President The majority ruled to the contrary, but were enabled 
to do so by construing the statute as authorizing the President 
not to make but to execute the law. He was deemed the mere 
agent of the law-making department, to ascertain and declare 
the event upon which its expressed will was to take effect. 
Adopting the language of the Supreme Court of Ohio, the Court 
sjiid : 

" The true distinction is between the del^ation of power to make the 
law, whieh necessarily involves a discretion as to what it shall be, and 
conferring authority or discretion as to its execution, to be exercised 
under and in pursuance of the law. The first cannot be done; to the 
latter no valid objection can be made." 

Fifth. If the rule thus above stated be applied to the ques- 
tion whether or not authorizing a Commission to prescribe rail- 
road rates is a delegation of legislative power, the only con- 
elusion possible accords with Judge Brewer's declaration, viz., 
that making rates is not an administrative nor a judicial but is 
a legislative function. 

(1) There is no resemblance between such rate-making and 
the ascertainment of a contingency which is to make a law 
effective. Such ascertainment may call for investigation and 
the exercise of judgment. But the law which is to be operative 
in consequence of such ascertainment is a law made by the legis- 
lature and not by the executive board or ofiQcial whose action 
makes the law effective. 

(2) On the other hand, to make such rates is to lay down 
the rule by which conduct is to be governed, is to declare what 
that rule shall be, and does not merely fix the time or ascertain 
the circumstanc«B in which such rule shall apply and govern. 
Discretion aa to what the rule of conduct shall be is one thing — 
discretion as to the time and conditions of the operation of the 
rule is another thing — ^the discretion in the former case must 
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be exercised by the legislature, in the latter it may be delegated 
to an executive or administrative officer or tribunal. 

Sixth. It was intimated by Chief-Justice Marshall that the 
importance of the matter dealt with will determine the question 
whether or not there is an attempted delegation of legislative 
power : 

"The line has not been exactly drawn which separates those im- 
portant subjects which must be entirely regulated by the legislature 
itself from those of less interest in which a general provision may be 
made and a general power given to those who are to act under such 
general provisions to iiH up the details." (Wayman vs. Southard, 10 
Wheat., 1.) 

But, if the criterion thus suggested be the true one, the con- 
clusion that the power to make railroad rates for the country at 
large cannot be given to a Commission follows inevitably. 

The power, to quote Mr. Justice Brewer, is of " supreme 
delicacy and importance," and the vast consequences to the 
material growth and prosperity of the country of the wise or 
unwise exercise of the power it would be difficidt to exaggerate. 

It is suggested that railroad rate-making requires expert and 
scientific ability of a high order and cannot be intelligently done 
by a legislative body. But the proposition, while sufficiently 
correct, tends to show nothing more than that Congress, or any 
other legislature, should not act on the subject without calling 
to its aid the necessary scientific and expert ability. It may do 
so throiigh a committee of its own bodj'' or through an independent 
Commission which reports to it in the same manner as a com- 
mittee. 

To fix railroad rates of national transportation is hardly a 
more complex and difficult task than to fix the duties on imports 
under our system of high protection. But it has never been 
claimed that the latter task was an impossible one. Much less 
has it been claimed in Congress or elsewhere that by reason of 
its difficulty or for any other reason it was competent for Con- 
gress to empower a Commission to make a tariff. 

Seventh. It is claimed that Congress may give to a Commission 
its railroad rate-making poAver either by way of exception to the 
rule against the delegation of legislative power or because the 
power is in its nature not legislative but administrative. The 
claim, it is believed, must rest only on the ground last named — 
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there being the strongest possible prcstimption on grounds of 
principle and public policy against any exception to the rule 
that the legislature alone can legislate. 

Illustrative of administrative functions which the legislature 
may delegate are the powers given to Boards, corporations or other 
agencies, to determine whether and when and between what 
termini public necessity and convenience require highways and 
railroads to be established; to lay them out accordingly; and to 
expropriate the land or other property needed therefor. In those 
cases, the Boards and other agencies employed make no laws 
and exercise no discretion as to what the laws shall be. They 
fit the laws to the facts of a particular case — ^they determine the 
existence of the physical and commercial conditions to which 
the existing laws are applicable and which require such laws 
to become operative — and the discretion exercised is in its 
nature not legislative but administrative. Hence, when such 
discretion affects private rights and calls for the exercise of 
judicial functions, the action of the agencies in question is mere- 
ly preliminary and prima facie, and is always reviewable by 
the courts. 

The contention is that, on the same grounds as justify the 
legislature in employing such agencies, the power of making 
rates for the railroads engaged in national transportation is to 
be deemed administrative and so may be delegated by Congress 
to a Commission. But the difference is plain and is vital. 

(1) When such a Commission establishes rates which the 
carrier must comply with, a new law, a new rule of conduct, 
comes into being. It is not the case of an old law being made 
effective and becoming operative upon facts and conditions to 
which it was always meant to apply when the necessary facts 
and conditions had been officially ascertained. The Commission's 
edict as to rates has all the earmarks, all the characteristics, of 
legislation. 

(3) The answer to the foregoing proposition, as contained 
in the Attorney-General's opinion, is that the Commission's 
rate-making is not legislation but the execution of legislation; 
that Congress has expressly prescribed the rates of carriers 
engaged in national transportation by declaring that such rates 
shall be just, reasonable, and non-discriminatory; and that in 
preparing and promulgating schedules of the actual rates to be 
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charged by the carriers, the Commission's functions are adminis- 
trative and not legislative. 

(3) But a legislative declaration or enactment that rates 
shall be just and reasonable and non-discriminatory expresses 
the character they are meant to have when fixed. It does not 
actually prescribe the rates themselves. No more does it pre- 
scribe them potentially because it furnishes no standard of 
justice, reasonableness, etc. That standard, in the event of a 
supplemental law authorizing a Commission to fix rates, is of 
course to be supplied by the Commission itself. But it is dif- 
ficult to conceive of anything more clearly legislative in every 
characteristic than the fixing of such a standard. That its ap- 
plication when fixed may be left to a Commission may be 
conceded. But that the determination of the standard itself 
is for the legislature and the legislature alone, and that to assign 
the function to a Commission is but an invalid attempt to dele- 
gate legislative power, would seem to be clear. 

(4) It is insisted that when Congress declares that carriers' 
rates on national transportation shall be just, reasonable and non- 
discriminatory, it furnishes all the rate standard that is required, 
has exercised all the legislative discretion that is necessary, and 
may commit to an executive officer or Board the power to deter- 
mine the actual rates which such standard calls for. The better 
view would seem to be, however, that such a Congressional dec- 
laration is too general, indefinite and vague to be regarded as 
a rate standard ; that it describes the nature of the desired results 
to shippers rather than the character of the rates themselves; 
and that, to empower a Commission to make rates with no other 
guide than such a declaration is a complete transfer to the Com- 
mission of the legislative discretion which Congress alone is com- 
petent to exercise. 

(a) In Field vs. Clark, supra, the President's oflBcial 
declaration of the existence of certain facts was to have the 
effect of making vital and operative certain legislation already 
enacted by Congress. If, however, upon the making of the same 
declaration by the President, Congi'ess had undertaken to author- 
ize him to impose upon the products of certain foreign countries 
such duties as he should deem reasonable, the principle affirmed 
in that case would have compelled the Court to pronounce the 
legislation void as an attempted delegation of legislative power. 
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(b) But Congress can no more grant legislative power to 
a Commission than to the President — can no more delegate to 
any person or tribunal the power to determine reasonable rates 
of transportation than the power to determine reasonable duties 
on imports — ^and in each case, while it may authorize a Com- 
mission to work out details, must itself determine the standard 
of reasonableness. 

(c) Buttfield vs. Stranahan (192 U. S., 470) well illus- 
trates the class of cases in which the legislature may leave ad- 
ministrative details to an executive officer or Board, without 
delegating any portion of legislative power. The object of the 
statute involved in that case was — ^as the Court expressly de- 
clares — to exclude from the country the lowest grades of 
teas, "whether demonstrably of inferior purity or unfit for 
consumption or presumably so because of their inferior quality." 
" This," says the Court, " in effect was the fixing of a primary 
standard and devolved upon the Secretary of the Treasury the 
mere executive duty to effectuate the legislative policy declared 
in the statute." The law, that is, was complete, with the excep- 
tion of failing to specify what were the lowest grades of teas — a 
matter of fact and of detail it instructed the executive de- 
partment of the Government to ascertain in the manner the law 
itself poiuts out. In this case, manifestly, the legislative dis- 
cretion had been fully exercised; the legislature declared as the 
rule of conduct that the lowest grades of teas should not be 
imported; and it delegated discretion not as to the rule itself 
but only as to what grades of teas were lowest — a fact to be 
ascertained by the executive department in the prescribed method. 

(d) But between a grant of authority to a Commission to 
ascertain the lowest grades of teas and a grant of autiiority to 
a Commission to make railroad rates for national transportation 
there is no resemblance whatever in point of law or point of fact. 
Whoever prescribes a carrier's rates, for example, lays down 
the most important of all the rules by which the carrier's busi- 
ness is governed. In the rate-making power, indeed, is the 
very essence of the carrier's interest in his business and property. 
As the power is well or badly used, the carrier will be solvent 
or insolvent, and his business will be efficiently and prosperously 
conducted, or will cease to be of value to him or for any purpose. 

The importance of the rate-making power is not to be con- 
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sidered, however, simply in its relation to the carrier. The most 
important bearing of the power is upon the public interests the 
carrier serves. It is matter of common knowledge — of which 
the Courts take cognizance without proof — that the great car- 
riers of the present day are the railroads. It is equally matter 
of common knowledge that the rates charged by the railroads 
affect all classes of the community; that they determine very 
largely the outcome of all private enterprises; and that upon 
them hinges only too often the material well-being if not the 
very existence of towns and cities and sea-ports and large sec- 
tions of country. Surely a power the exercise of which is fraught 
with such consequences is not to be classed legally or practically 
with the power of determining the " cup quality " of teas. The 
latter may well be delegated to an executive officer or Board. 
But to delegate the former, the ultimate rate-making power for 
railroads, to such an officer or Board would be a surrender by the 
legislature of one of its most important functions. 

(e) In connection with the argument that Congress has made 
a sufficient standard of railroad rates by declaring that they 
shall be just, reasonable, and non-discriminatory, it is pertinent 
to ask how the situation would differ if Congress, without having 
laid down any general maxims on the subject of rates, had simply 
given to a Commission the rate-making power. Would a Com- 
mission in those circumstances be at liberty to make rates that 
were unjust, unreasonable, and discriminatory? 

(f) A statute of Wisconsin authorized its State Board of 
Health to make such rules and regiilations and to take such 
measures as might in its judgment be necessary for the protec- 
tion of the people from Asiatic cholera or other dangerous and 
contagious diseases. The Board having required a certificate 
of vaccination as a condition of attendance upon the public 
schools, the law was held void as a delegation of legislative 
power. The Court affirmed the right of the legislature to au- 
thorize State or local Boards of Health to make reasonable 
regulations to carry into effect " appropriate general provisions 
of law in relation to the prevention and suppression of dan- 
gerous and contagious diseases. . . . But there rmist be some 
substantive provision of law to be administered and carried into 
effect" (State vs. Burdge, 95 Wis., 390.) 

(g) The insuperable objection which the Court found to the 
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Wisconsin law in the case just cited applies with equal force 
to the Congressional legislation under consideration. A law 
that carriers' rates shall be just, reasonable aad non-discrim- 
inatory, regarded as a rule of future conduct, is much like a 
law that individuals shall be good, virtuous and law-abiding. 
In each case there is wanting the specific standard by which 
conduct is to be governed; or, to use the language of the Wis- 
consin Court, " some substantive provision of law to be adminis- 
tered and carried into effect."* 

(h) That Congress — if it has the power to dictate the charges 
of national carriers — may empower a Commission to do the ad- 
ministrative and detail work involved in fixing the actual rates 
need not be disputed. But the specific rules in accordance with 
which that work must be done are to be prescribed by Congress 
itself, and call for the exercise of a discretion which is legislative 
and not administrative or executive. An interesting discussion 
of the precise question in Chicago & N. W. Ey. Co. vs. Dey 
(35 Fed. Rep., 866) tends to illustrate the difference between 
legislation which, as furnishing a rate standard, is not a dele- 
gation of legislative power, and legislation which, as not fur- 
nishing such standard but merely declaring the nature of the 
general results aimed at, constitutes such a delegation : 

" While ... it must be conceded that the power to fix rates is legisla- 
tive, yet the line of demarcation between legislative and administrative 
functions is not always easily discerned. The one runs into the other. 
. . . Here it [the legislature] has declared that rates shall be reason- 
able and just, and committed what is, partially at least, the mere 
administration of that law to the Railroad Commissioners. Suppose, 
instead of a general declaration that rates should be reasonable and 
just, it had ordered that the rates should be so fixed as to secure to the 
carrier above the cost of carriage three per cent, upon the money in- 
vested in the means of transportation and then committed to the 
Board of Railroad Commissioners the fixing of a schedule to carry this 
rate into effect, would not the functions thus vested in such Board be 
strictly administrative?" {Per Brewer, J., p. 874.) 

(i) It is clear — is not denied — ^that there may be regulations 
of land transportation which will be obnoxious to the port- 
preference clause of the Constitution. Is the discretion as to 
those regulations something of which Congress can divest itself 

* See Louisv. & Nash. R. Co. vs. Commonwealth (99 Ky., 132). Louisv. 
& Nash; R. Co. vs. R. R. Commission (19 Fed. Rep., 679). 
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in favor of a Commissioji? It woiild seem to be hardly debatable 
that the momentous qxiestion whether the port-differential sys- 
tem now in vogue between railroads running to the sea-board 
shall continue or shall be abandoned and a strictly mileage 
basis substituted must be decided by Congress direct and not 
by any subordinate or administrative tribunal. 

(j) Yet the question arising out of the port-preference clause 
of the Constitution is but an illustration of many other grave 
questions affecting railroad charges which are constantly arising 
in the course of the management of the great railways of the 
country. 

Eighth. That Congress, if it seriously undertakes the busi- 
ness of railroad rate-making for national transportation must 
ascertain and establish as many standards of reasonableness as 
there are carriers engaged in the business — and that the work 
of establishing them involves many important, difficult and in- 
tricate problems — does not affect the principle, though it does 
show that Congress cannot move in the matter with too great 
care, and should not move at all until assisted by the report of a 
competent and expert Commission. 

The English Parliament, in 1888, took up the subject of rail- 
way freight rates by an act one of whose principal objects was 
the establishment of such rates on a just, reasonable and non- 
discriminating basis. There followed a most prolonged and 
elaborate investigation by a Commission, which gave hearings 
lasting for months to all parties interested and their counsel, and 
which finally reported classified schedules to the Board of Trade. 
These were carefully considered and passed upon by the Board, 
were by it reported to Parliament, and in 1891, three years 
after the initiation of the inquiry, were by that body enacted 
as laws of the land. 

It is believed that rate-making for American railroads — with 
their mileage of about 200,000 as against an English mileage 
of 23,000, and serving a territory of 3,600,000 square miles 
and a population of 80,000,000 as against the 120,000 square miles 
and the 42,000,000 population of the United Kingdom — is to 
be undertaken with at least as much intelligence, deliberation 
and patient consideration as characterized the like proceeding 
in England, and here as there must rest for its final adoption 
and sanction upon the authority of the national legislature 
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itself, and not upon that of any subordinate or administrative 
tribunal. 

III. 

Can such a power in Congress as the right to dietate rates 
to the carriers of the country — a power nerer yet exercised either 
directly or indirectly through a Commission — ^be justly regarded 
as conferred by the Constitution? If it exist, it is limited to 
national business — the like power in respect of intra-State or 
local business, if it exist, being vested in each State. But a 
power which it is right and expedient for Congress to exercise 
over national business, it is presumably right and expedient for 
each State to exercise over local business, and when and where 
Congress leads State legislatures are prone to follow. It is to be 
expected, therefore, that railroad rate-making by iiie National 
Government within its sphere will be supplemented by railroad 
rate-making by the several States within their several spheres. 

The situation to be anticipated, then, is that railroads, private 
properties and representing private investments aggregating 
billions of dollars, will find themselves controlled in the vital 
matter of their charges, not by their private owners, but by two 
public Boards — one representative of local interests and the 
other of national interests, and both antagonistic to the interests 
of the private owners concerned. The two Boards will aim at 
the lowest possible rates, each in behalf of the particular busi- 
ness under its charge, and will therefore be in constant rivalry 
with each other in the endeavor to extort from the carrier the 
best service at the smallest cost. Under these conditions any- 
thing like skilful, just, reasonable or stable rate-making becomes 
impossible. A situation is created intolerable alike to the car- 
riers and to the public, and the sure outcome — ^unless the whole 
scheme of Government rate-making be abandoned — is Govern- 
ment ownership. 

Government ownership of all railroads is obviously the goal 
toward which some of the Government rate-makers are striving, 
while others, if not welcoming it and not working for it, profess 
not to fear it, and claim that it would at all events be an 
improvement upon the present status. Both point to existing 
instances of Government ownership of railroads — the one claim- 
ing that the results to the public are distinctly favorable, the 
other that they are at least not as detrimental as is sometimes 
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declared. But when Grovernment ownership of the railroads of 
the country is seriously considered, our dual political system is 
at once seen to present problems of the gravest character. The 
few and comparatively unimportant railroads that are wholly 
intra-State may be properly ignored. Every railroad of conse- 
quence is engaged in both kinds of transportation — ^in trans- 
portation that begins and ends in a single State, and in trans- 
portation that passes beyond State lines. Hence, if Government 
ownership of railroads be regarded as the inevitable sequence 
of Government rate-making — the first question is. Which Govern- 
ment is it that is to own the railroads, the State or the United 
States? Manifestly, it must be one or the other, since any 
joint ownership is both legally and practically impossible. 

The claim and answer will no doubt be that the owner must 
be the United States ; that, though the State is as a rule sovereign 
within State lines, yet the Constitution and laws of the United 
States are paramount; that under the commerce clause of the 
Constitution the United States has the power to acquire and 
operate railroads engaged in national transportation; and that the 
full and beneficial exercise of this power will not be prevented, 
because, in order to own and operate such railroads for national 
business, it is necessary for the United States to also operate 
them for intra-State business. 

Thus, Government ownership being an inevitable sequence of 
Government rate-making, and Government ownership and opera- 
tion of State railroads being an inevitable sequence of national 
ownership and operation of national railroads, the question at 
once presents itself whether the national Constitution authorizes 
such an extension of its functions by the National Government. 

The significance and importance of the inquiry are apparent 
if we remember that the railroad is only one species of highway, 
and that what is true of railroads must be true of ordinary 
highways. The Jurisdiction of the National Government must 
be the same in both cases. If it is competent for the National 
Government under the commerce clause to own and operate all 
the great railroads of the country, it must be also competent for 
it to own or control and operate all the great highways of the 
country. 

Is it by any possibility true that the National Government has 
been granted any such powers — that as respects every road or 



HAILBOAD RATE-MAKINQ BY CONGRESS. 497 

street in the country which is a link in interstate comnnmication 
the National Government may at its option take complete pos- 
session and control, may direct the mode of its construction, 
its grades, the sort of vehicles by which it may be used — ^may, 
in short, assume its entire management and operation in all the 
most minute details? Nothing could be more revolutionary in 
practice — nothing more contradictory of the views customarily 
held. It is necessary to consider most carefully, therefore, 
whether the powers in question are actually conferred on the 
National Government — it being conceded, as it must be, that the 
power can be deduced, if at all, only from the commerce clause 
of the Constitution. 

(1) It is settled that the United States has no powers except 
those which are expressly granted to it and which include such 
minor and subordinate powers as are reasonably essential to the 
full and beneficial exercise and enjoyment of the grant. 

(2) The power to regulate national commerce is defined by 
Chief -Justice Marshall as the power "to prescribe the rule by 
which commerce is to be governed" (9 Wheat., pp. 189, 194) 
on the part of all persons subject to the authority of the National 
Government. It authorizes the United States to formulate such 
a rule for others, it does not authorize the United States to carry 
on such commerce itself. If the United States, for example, 
were to assume to engage in the business of importing teas, or 
in the business of raising and exporting grain, or in any other 
branch of commerce between the States or with foreign countries, 
its right so to do would at once be challenged and probably 
with entire success. The United States is a government, not a 
private business corporation, and is endowed with certain po- 
litical powers to be used for certain political ends. From trade 
and commerce proper, it is excluded by the very law of its being. 

(3) But transportation is one branch of commerce, as the 
buying and selling of products is another. Both may be regulated 
by the National Government, but neither carried on by it. 

(4) It is true that opinions by Justices of the Supreme Court 
of the United States have in some instances contained expres- 
sions to the effect that, by virtue of the power to regulate com- 
merce, interstate highways may be constructed and maintained 
by the National Government See, for example, California vs. 
Pacific R. Co. (137 U. S., 1, p. 39). Such expressions must, 
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however, it is believed, be regarded aa obiter dicta, and certainly 
do not sustain the proposition that it is competent for the Na- 
tional Government, under its power to regulate commerce, to 
undertake and carry on the business of interstate transportation. 
Such dicta, indeed, are quite irreconcilable with the language of 
the Court in the comparatively recent case of Louisv. & Nashv. 
R. Co., vs. Kentucky (161 U. S., 677), in which it was con- 
tended that tiie right of a state to inhibit the consolidation of 
competing railroads was an interference with the power of Con- 
gress over interstate commerce. The Court said: 

" In the division of authority with respect to interstate railways. 
Congress reserves to itself the superior right to control their commerce 
and forbid interference therewith; while to the States remains the 
power to create and to regulate the instruments of such commerce, so 
far as necessary to the conservation of the public interests." 

This distinction between the power of the National Government 
to regulate .the movements of interstate commerce and its power 
to own and operate the instrumentalities of interstate -commerce 
is, it is believed, sound in principle and is not in eonilict with 
any adjudication of the national tribunal of last resort. 

(5) It was once suggested by a Massachusetts Eailroad Com- 
mission that the Commonwealth might acquire and operate one 
of its principal railroads for the purpose of thereby regulating 
the operation of other railroads in respect of their charges and of 
their other public duties. 

(6) But Massachusetts — and the same is probably true of 
every other State of the nation — is unfettered by the organic 
limitations which restrict the functions of the United States. 
Further, even if the commerce clause might be so stretched as to 
justify the acquisition and operation of one or several railroads 
for purely regulative purposes, the United States would still be 
without constitutional authority to own and operate all the rail- 
roads of the country. 

(7) But if, for the reasons above given, the United States 
is constitutionally incapable of carrying on the railroad business 
and of acquiring for that purpose the railroads of the country, 
it would seem to follow that it is also constitutionally incapable 
of prescribing their charges for services. 

(a) It is an entirely well-settled doctrine of our national con- 
stitutional law that a constitutional limitation cannot be broken 
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down or circumrented by the form in which a thing is done 
or attempted — that the Judiciary will look through the form to 
the substance, and will invalidate any legislative or executive 
measure which in its substance is a breach of the constitutional 
prohibition. Thus, in the Income Tax cases, it was held that a 
tax upon the rents of real estate was a tax upon the real estate 
itself; that a tax upon tlxe income of personalty was a tax upon 
the personalty itself: and that a tax upon income generally was 
a tax upon all the property of whatever nature from which the 
income was derived.* 

Other illustrations of the principle are given by the Court 
in the majority opinion in the Income Tax cases. Thus, to tax 
an importer's occiipation is to tax the imports, and to tax the 
sale of an imported article is to tax the article itself ;■{• to tax 
the income of United States securities is to tax the securities 
themselves;:!: to tax the income of an office is to tax the office;! 
to tax a bill of lading is to tax the merchandise represented ;|| 
to tax interest on a bond is to tax the bond, not the obligor ;| 
to tax an auctioneer's gross sales is to tax the articles sold;** 
to tax income from interstate commerce is to tax the commerce 
itself.ff 

(b) By parity of reasoning — because " The substance and ilot 
the shadow determines the validity of the exercise of (the) power " 
(155 U. S., p. 698) ; because " What, in fact, is property, but a 
fiction, without the beneficial use of it?" (158 U. S., p. 636) — a 
political organism which is not legally competent to own and 
carry on the business of national transportation is likewise legally 
incompetent to prescribe the charges for such transportation to 
the private parties who do own and carry it on. 

The rate-making power — the power to determine the charges 
for transportation — is the very essence of the ownership of the 
transportation business. Upon the exercise of this power depend 
the profits to get which the business is undertaken, and except 
for which it would not be undertaken at all. In this respect the 
transportation business is like any other, and the severance of 
the ownership of a business from the power to determine the 

• See 157 U. 8., p. 581; 158 U. S.,p. 618. t Brown vs. Maryland, 12 
Wheat., 419, 444. t Weston vs. Charleston, 2 Pet., 449. § Dobbins 
vs. Commissioners, 16 Pet., 435. || Almy vs. California, 24 How., 169. 
% Eailroad Co. vs. Jackson, 7 Wall., 262. ** Cook vs. Pennsyl- 

vania, 97 U. S., 566. tt 122 U. 8., 326 j 127 U. S., 640. 
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returns from it, being impracticable in point of fact, is to be 
deemed also impossible in point of l&w. 

If it be urged that, as Congress is subject to the Constitution 
of the United States, any national rate-making for carriers can- 
not be confiscatory, the answer is plain. Eate-making for rail- 
roads is a from-day-to-day affair. Their rates must vary with 
the varying conditions of business, which conditions are subject 
to rapid and wide fluctuations and may make rates which are 
reasonable to-day wholly unreasonable to-morrow. It is entirely 
conceivable that rates reported by a committee to one or both 
Houses of Congress and reasonable when so reported may become 
unreasonable by the time that they are acted upon by one or 
both Houses, or, if then reasonable, may be found unreasonable 
when a bill prescribing such rates is presented to the President 
for his signature. 

Further, whether Government rates as prescribed are or are 
not confiscatory and consequently illegal is a judicial question 
to be determined only by the judiciary. But rates reasonable 
when prescribed by the legislature may be found unreasonable 
when examined by the courts, or, if unreasonable when enacted, 
may be entirely reasonable by the time the courts are called 
upon to investigate them. Yet in either or any event the courts 
are limited to action upon rates already established or attempted 
to be, and are without power to decree what shall be the rates for 
the future. 

Further, as only the courts after hearing the parties can 
determine whether legislative rates are reasonable or unreasonable, 
if such rates are made effective upon enactment and the carrier 
adopts them and they are afterwards adjudged unreasonable, 
the result is that property of the carrier is in effect taken from 
the carrier to bestow upon the shipper; if such legislative 
rates made effective upon enactment are not adopted by the 
carrier and are afterwards adjudged reasonable, the result is that 
property of the shipper is in effect taken from him to bestow 
upon the carrier. The same confiscatory result follows in each 
case, because in the one the carrier, and in the other the shipper, 
is without any legal redress for the wrong suffered. 

These considerations would seem to show the practical impossi- 
bility of separating the ownership of the transportation business 
from the power to fix the carrier's charges — of private persons 
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being the proprietors of the business while government assumes 
and exercises the right to dictate their charges and their returns 
from the business. 

And, as in deciding the question of the violation of a con- 
stitutional limitation the substance of things and not the shadow 
is taken into account, the organic inability of the National 
Government to own and run the national railroads of the country 
includes the inability to prescribe their charges the right to fix 
which is an inseparable constituent of ownership. 

Ours is a government in both State and nation by political 
parties, and to political rate-making for railroads — rate-making 
by politicians animated by partisan motives and working for 
partisan ends — the objections of an economic and business charac- 
ter and on the score of public policy generally are as obvious as 
they should prove insuperable. The purpose of the present 
paper is to point out that, beside such objections, railroad rate- 
making by the National Government presents legal and consti- 
tutional difficulties of the most serious character. It raises 
issues which concern the division of power between the several 
States and the United States; which have not been fully and 
finally passed upon by the national Supreme Court; and which, 
if submitted to that tribunal half or oven a quarter of a century 
ago, would in all human probability have been determined ad- 
versely to the jurisdiction of the General Government. 

SlOHABD OlNET. 



